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poration.

Appellee.
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TO APPELLEE'S MOTION TO DISMISS

We address ourselves to the motion of appellee to

dismiss, upon the ground that no motion for judg-

ment for the defendant was made at the close of the

evidence, nor was there any request for a declara-

tion of law by the court nor any other action to lay

a foundation for a review of the evidence on appeal.

This court in the case of Blythe v. Doheny, 73 F.

(2d) 799, page 801, speaking through the late Cir-

cuit Judge Sawtelle, announced as the reason for the

rule requiring motion for judgment for the defend-

ant or request for declaration of law, that:



"It is to direct the judge's attention to the spe-

cific proposition of law relied upon so that prior

to the announcement of his conclusions he may
have the opportunity to consider it."

That which transpired at the conclusion of the trial

of the cause is the full equivalent of a motion for

judgment for the defendant and request for declara-

tion of law. See Bill of Exceptions in Transcript of

Record, pages 286 to 290.

Appellant's counsel was examining H. Douglass,

trustee, when the court interrupted the examination

and asked:

"Is the validity of that proceeding in the state

court involved in this case?" (286)

To this inquiry appellant's counsel stated that it was,

that appellant was contending that the proceedings

in the state court involved in this case were valid

and that before the court in the instant case could

render judgment against appellant the proceedings in

the state court must be held invalid. The court then

said:

"Now, that is just the question. That is the ques-

tion that I propounded to Judge Nealon this

morning. Now, you have a decree of foreclosure

and an order of sale and a confirmation of the

sale in the state court Now, so far as

this proceeding is concerned, that is just as

final and conclusive as it ever was?" (286-7)
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Further colloquy by the court and the respective

counsel for the appellant and appellee ensued, fol-

lowed by the statement from the court:

*'The only thing you seek is to apply the law to

that judgment rendered within four months of

the adjudication—Is it four months?" (288)

To which counsel for appellee replied:

"Within four months prior to the adjudication.

It is the order paying the $5800." (288)

The court then stated:

"This court cannot make any order upsetting

that decree of the state court. It is just a ques-

tion of law for this court to determine whether

or not a payment of money by a debtor under

an order of court on a decree of foreclosure is a

preference." (288)

Further colloquy between counsel and the court fol-

lowed and the court stated:

"Now, so far as this proceeding is concerned, I

take it this court will be justified under the evi-

dence in concluding that the state court had

jurisdiction to act, and when it made the order

it was acting within its jurisdiction, and there

is nothing in this record to impeach that ques-

tion." (289)
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Counsel for appellent then stated:

"Well, of course, I sought this morning to pre-

sent that very question to your Honor when you
told me you were not going to decide it now.

That is why I went ahead with my evidence."

(289)

The court then stated:

"As I look at it, it is just a proposition of author-

ity, whether or not this order which the court

had jurisdiction to make and the payment made
pursuant to that order constitutes a preference."

(289)

Appellant's counsel stated:

"I think that is true, " (289)

The court then said:

"We are going to assume here that it did, that

it was using up the property." (290)

And further, the court said in answer to statement

by counsel for appellee: I

"I know, but the operation of the property was
destroying the value of the mortgaged property,

and the state court so found." (290) I



In consequence of the foregoing appellant and ap-

pellee rested their case.

Surely everything was done that could direct the

judge's attention to the specific proposition of law
relied upon by appellant, and surely the judge prior

to the announcement of his conclusions had an op-

portunity to consider it. Every purpose of the rule

is complied with.

That which transpired immediately preceding the

parties resting in the trial of the case amounts to

an agreement as to the facts and that there was but

a question of law involved. That question of law was
fully defined.

Supervisors of Wayne County v. Kennicotty 103

U. S. 554,556; 26 L. ed. 486, 487.

In the case of Lehnen v. Dickson, 148 U. S. 72, 73

;

37 L. ed. 373, 374, the court said:

"It is true, if there be an agreed statement of

facts submitted to the trial court and upon

which its judgment is founded, such agreed

statement will be taken as the equivalent of a

special finding of facts. Wayne County Suprs. v.

Kennicott, 103 U. S. 554 (26:486). Doubtless,

also, cases may arise in which, without a for-

mal special finding of facts, there is presented

a ruling of the court, which is distinctly a rul-

ing upon a matter of law, and in no manner a

determination of facts, or of inferences from
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facts, in which this court ought to and will re-

view the ruling."

Appellant respectfully submits that the appeal

should not be dismissed.
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